
SECOND JUDICIAL DISTRICT COURT 

STATE OF NEW MEXICO 

COUNTY OF BERNALILLO 

        

AQUIFER SCIENCE, LLC,  

  Applicant-Appellant,      

     

SCOTT A. VERHINES, NEW MEXICO     

STATE ENGINEER,        

Appellee,     No. D-202-CV-2014-07209 

 

                        and        

 

COUNTY OF BERNALILLO, NEW MEXICO, et al.,  

  Protestants-Appellees. 

 

PARTIALLY OPPOSED MOTION FOR ENLARGEMENT OF HEARING SCHEDULE  

 

 Pursuant to Rule 1-016.B NMRA, and under the directions of this Court’s Scheduling 

Order at ¶11, Protestants move this Court, on good cause, demonstrated below and in the six 

supporting exhibits attached hereto, to enlarge the schedule for the rest of this proceeding by 

ninety (90) days. Movants contend there is good cause to enlarge the hearing schedule in this 

matter by at least ninety (90) days as: (1) Movants’ experts did not receive appellant’s expert 

report until one week after the deadline in the scheduling Order in this case; (2) did not receive 

all of the information necessary to make a preliminary evaluation of Appellant’s hydrogeologic 

model for approximately thirty (30) days after receiving the delayed expert report; (3) upon 

professional evaluation, both of Movants’ experts opine that the materials provided by Appellant 

are not as described in the scheduling Order at ¶4 (“updates” and “refinements” with some new 

data added), rather, as admitted by Appellant’s expert, the report and model replace and 

supersede what was presented to the State Engineer Hearing Examiner; (4) based upon Movants’ 

experts’ best professional judgment, analysis of the submitted report will take at least ninety (90) 

days; and (5) one of the experts – and they coordinate their efforts to prepare reports in this case 

-- has been called to jury duty which began April 4th and will not end until August 3d.   Only 
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Aquifer Science opposes extending the hearing schedule in this matter.   

 Bernalillo County supports extending the hearing schedule for ninety (90) days.  The 

Office of the State Engineer takes no position, but would not mind if the hearing schedule was 

extended.  Twenty-nine (29) pro se parties support extending the schedule ninety (90) days.
1
 

GOOD CAUSE EXISTS TO ENLARGE THE CURRENT HEARING SCHEDULE 

 The plain language of the Court’s Order reflects its understanding, on the representations 

of Appellant Aquifer Science, that there were only “updates” and “refining” based upon new 

data to be made to the expert reports it provided to the State Engineer Hearing Examiner in the 

matter now under appeal.  For that reason, the parties agreed to a Scheduling Order stating: 

The parties expert reports submitted to the State Engineer Hearing Examiner will 

be updated and refined based on new data that becomes available by the end of 

2015 and new technical analysis that have been performed since the hearing in 

this case.   

 

Scheduling Order at ¶4 (12/8/2015) (emphasis added).   As will emerge below, not only has there 

been, essentially, a month delay in receiving the materials which comprise Aquifer Science’s 

expert report and final hydrological model, but there is a substantial change from the model 

Aquifer Science submitted the State Engineer Hearing Examiner. Aquifer Science’s experts, 

D.B. Stevens & Associates (DBS&A) report did not include the electronic data files that are the 

basis for the report which was, by the Court’s permission, filed on April 8, 2016. The report 

states the electronic data are available upon request.  Having conferred with Protestants’ experts, 

counsel for Protestants requested that Aquifer Science get DBS&A to provide the extensive 

omitted materials.  Exhibit 1, attached hereto, copy of emails from Protestants’ attorney (Paul 

Hultin) to Aquifer Science’s attorney (Jeff Forniciari) (April 19 and April 22, 2016).  Protestants 

                                                 
 

1
 Counsel for Protestants was informed by a neighbor that the two pro se parties who could not be 

reached are traveling outside the country and will not return until sometime in June.  They are indicted 

with an asterisk on the attached Certificate of Service. 
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states that, “the electronic data files are a critical element of the report and should have been 

provided with the report.”  Id.  Further, protestants stated that, “Accordingly, Protestants request 

that all such electronic data be provided to all parties to the case immediately via the Hinkle 

Shanor drop box that you have been using in the case.” Id. The electronic data files requested 

included, but were not limited to: 

1.  All electronic data files:  

 Model input and output files including all calibration files; 

 The new geologic framework model, the numerical model grid,  and all 

associated files; 

 Post-processed files that yield model calibration comparisons and 

associated maps of calibration error; 

 Files for calculating the fitness of the model calibration. 

2.  The calibration history of this new model including: 

 Each change made to the model and the resulting model fitness and 

associated number and location of impacted wells; 

 The identification of each change made to the model presented in the OSE 

case to create this model. 

3.  All calibration data (wells, well locations, water levels, completion units, 

depths) and spring flows and their locations; 

4.  All GIS files supporting the model and this application. 

Id.  Aquifer Science responded that it would mail some of the material to the other parties on the 

following Monday—which was April 25
th

.  Exhibit 2, attached hereto, email from Jeff Forniciari 

to Paul Hultin.  Of very great significance to the need for an additional ninety (90) days in the 

hearing schedule is the reply of Aquifer Science’s DBS&A expert Neil Blandsford which was 

attached to that email—the fact that the final model had not been provided to the Protestants’ 

technical experts and that important material those experts require to review the model “do not 

exist.”  Mr. Blandsford states, in pertinent part, that: 

 The reference in the report regarding providing model files upon request (p. 43) 

concerns the final calibrated model used to make predictions, not every electronic 
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file associated with the case.  We were working on posting the final model, but it 

is too large so we are copying it to DVD instead and will mail to all parties by 

Monday.  We are including on the DVD the MODFLOW-SURFACT input and 

output files and the GWVistas file for the final model presented in the report, 

including the calibration period and the predictive simulations.     

  

The remainder of the request cannot be provided for download or on a DVD.  It 

amounts to approximately 1,000,000 MB of data; the vast majority of which can 

be utilized or reviewed only by technical people that have the required software, 

such as ARC GIS.  In addition, several of the items requested do not exist.  

 

Id. (emphasis added).  Following up on this statement, Protestants requested the information, 

stressing that three weeks had already passed since the expert report was supposed to be 

provided and asking that the unavailable materials be identified.  Exhibit 3, attached hereto, 

email from Paul Hultin to Jeff Forniciari (April 25, 2016). 

 Responding to the previous message, DBS&A stated it would need hard drives that could 

hold more than a terabyte of data (note that requesting drives that hold at least 1 Tb (1,000,000 

Mb) means providing a 2 Tb drive). Exhibit 4, attached hereto, email from Jeff Forniciari to 

parties convey Blandsford’s reply.  In the response, Mr. Blandsford states, in pertinent part: 

1.       If they provide a hard drive or drive(s) (need enough capacity to hold ~ 

1,000,000 MB of data), then we can copy the requested files from our server onto 

the external drive and send the drive with the requested files back to them.  

2.       The items we do not have based on my understanding of the request are as 

follows: 

 Each change made to the model and the resulting model fitness and 

associated number and location of impacted wells (note: calibration 

statistics, which I assume is the “model fitness”, are available for most 

simulations)   

 The identification of each change made to the model presented in the OSE 

case to create this model 

 Maps of calibration error (other than the map in the expert report) 

 

Id.   This exchange takes place on April 25
th

 and indicates that there was, in addition to no copy 

of the final model, a very large amount of data that was not provided with the report and, again, 
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very significantly, no record of the changes made to the model presented to the Office of the 

State Engineer (“OSE”) in the proceeding under appeal, no record of the calibration error beyond 

the limited amount in the expert report, and no records of the changes made to the model with 

the resulting model fitness and associated number and location of wells receiving impacts.    

 This means that Protestants’ experts are not in any way dealing with the same model that 

was before the OSE.  Rather, this absence of documentation plainly demonstrates that this model 

is substantially different from the one present to the State Engineer Hearing Examiner.  The 

absence of documentation necessitates that a proper analysis of the model will require 

Protestants’ experts engaging in a reconstruction of all of the information that DBS&A did not 

maintain during the lengthy process of creating the model.  That presents a rather different 

situation than was present in the case before the State Engineer Hearing Examiner. 

 By April 28
th

 Protestants’ experts had in hand the material needed to provide the 

Protestants with a preliminary assessment of the amount of time required to produce their expert 

reports in response to those of Aquifer Science.  It took over two weeks for Protestants’ experts 

to go through the enormous amount of material that Aquifer Science finally provided to them. 

Both experts found that additional time would be needed in the current schedule for similar 

reasons.   

 Paul Davis, noting that he did not have all the necessary materials in hand until April 

28
th

, Exhibit 5, attached hereto, at ¶6 (Declaration of Paul Davis), states that despite his 

understanding that the Aquifer Science model was only going to be “tweaked” based upon data 

from a few wells, id. at ¶7, the current model has been described by DBS&A as being replaced 

and superseded. Id. at ¶8.   He found that statement to be completely consistent with his 

preliminary review of the DBS&A impacts report and associated groundwater model filed. Id. at 

¶9.   Mr. Davis goes on to note items which highlight the fact that the DBS&A report “developed 
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a completely new model” which describes “new and different impacts associated with the 

proposed withdrawal of groundwater.”  Id. at ¶10.  These items include: 

 The new model does not simulate the same geology as the old model. The new model 

contains thirteen geohydrologic units. The model presented at the OSE hearing 

contained sixteen geohydrologic units. 

 For the geohydrologic units in the new model that correspond to the old model, the 

hydraulic parameters of all but one corresponding unit have been changed. 

 There is a difference of up to 50,000% in values of hydraulic parameters of the 

geohydrologic units in the new model that correspond to geohydrologic units in the 

old model. 

 The proposed pumping is from a geohydrologic unit that is suddenly more than 5 

times as productive as it was in the old model. 

 The new model has a different distribution and amount of recharge. 

 The new model has introduced new faults that act as additional barriers to the impacts 

of the proposed pumping.  

 Not only are the groundwater model and the impacts report new, even the basic data 

obtained by exploratory drilling that started in 2009 has been completely reanalyzed 

resulting in new interpretations of the key aquifer parameters of hydraulic 

conductivity and storage.   

 The new model has been modified in part based on DBS&A’s interpretation of new 

monitoring well drilling by Bernalillo County.  

 

Id. at ¶¶11-15 (emphasis added).  As a result, Mr. Davis concludes that he is “now faced with 

having to evaluate a new analysis of the original drilling and testing data and new interpretations 

of recharge data in addition to having to evaluate a new impacts analysis based on a new 

groundwater flow model with different geology and hydraulic parameters.” Id. at ¶16.  

Moreover, he found that had DBS&A actually provided a model that was merely “tweaked” with 

minor changes to the model and associated analysis, given an enlargement of time sufficient to 

cover the delay in receiving the complete expert report with the final model and related 

materials, an extension of only (3) thirty days beyond the July 29
th

 scheduling order date for 

production of his report would have been sufficient.  Id. at ¶17.  However, given that there is not 
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a new model with an enormous amount of additional data to review and analyze, Mr. Davis 

estimates that an additional ninety (90) days enlargement in the current schedule will be needed 

to evaluate the new model, new impact analyses, the new Bernalillo County data, and DBS&A’s 

new interpretations of the original drilling data.  Id. at ¶18. 

 Underscoring this analysis, Mr. Davis adds that in the OSE hearing (No. 10020) under 

appeal in this matter, one year and five months were necessary to analyze DBS&A’s report and 

model. Id. at ¶19.   Here, there is 641 GB of data to analyze. Id. at ¶20.  Summing up the issues, 

Mr. Davis explains how the information that Mr. Blandsford said it does not have will affect Mr. 

Davis’s ability to evaluate the new model, stating, in pertinent part: 

Our evaluation of this new model, new data, and new interpretations of old data is 

hampered by the lack of critical information on the model calibration process not 

provided by DBS&A, including, but not limited to: 

 

 Each change made to the model and the resulting model calibration statistics 

and the associated number and location of those wells that are projected to be 

impacted;  

 

 A list of differences between the new model and the model presented at the 

OSE Hearing No. 10-020;  

 

 Maps of calibration error for each calibration run. 

 

Id. at ¶21.   Were these issues which create the need for Mr. Davis to reconstruct what DBS&A 

did in order to replace the missing information, Mr. Davis’s difficulty in conducting this analysis 

is “compounded by the fact that DBS&A uses a non-standard version” of the standard industry 

computer code used in such models. Id. at ¶23.  The code DBS&A used is one that Mr. Davis’s 

company at EnviroLogic, Inc., does not currently own. Id.  Although, in the previous case before 

OSE, Mr. Davis’s company, confronted with “evaluating fewer model input and output files” 

was able to accomplish that task by writing special software to convert DB&S’s files into a 

format suitable for use in the software EnviroLogic, Inc. uses, this time there are too many files 
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to use that approach. Id.  This means Mr. Davis and his company will need to purchase new 

software and go through the learning curve of gaining familiarity with that product. Id.  In 

addition, in another area related to the DBS&A model, DBS&A uses another program to 

generate model gird data – this, too, Mr. Davis’s company will have to purchase and become 

familiar with in order to evaluate the veracity of the new model grid. Id. at  ¶24. 

 As a result of this preliminary review of the new DBS&A model, Mr. Davis states that it 

is his considered opinion that a competent analysis of the DBS&A model requires an additional 

ninety (90) days enlargement in the current schedule.  Id. at 25.   Protestant’s other hydrological 

expert, Reid Bandeen also reviewed the DBS&A model and related materials.  See generally, 

Exhibit 6, attached hereto, Declaration of Reid F. Bandeen.    

 Mr. Bandeen, a person, like Mr. Davis, with over 30 years experience in hydrological 

modeling, reached the conclusion that the “modified DBS&A model represents substantial 

changes to the prior model, including new interpretations of previously available data, changes to 

the model grid, boundaries, geological structure, hydraulic properties, recharge, calibration, 

impact projections and proposed remedies.”  Id. at ¶9.   These he also views as, “far exceed[ing] 

the level of changes described in the Pretrial Order as ‘updated and refined’.” Id. at ¶10.   Thus, 

Mr. Bandeen comes to the same conclusion concerning the need for a ninety (90) day 

enlargement in the hearing schedule in this case. Id. at ¶10.  Furthermore, he states that he is 

currently under a summons to jury duty for the period of time from April 4 to August 3, 2016, 

which obligation puts at risk his ability to provide an expert report within the existing July 29, 

2016 schedule. 

CONCLUSION AND REQUESTED RELIEF 

 The foregoing reasons provide good cause to add ninety (90) days to the hearing schedule 

in this matter.  Wherefore, Movants request that the Court grant this motion and issue the 
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(proposed) amended schedule adding ninety (90) days to the hearing schedule in this matter, 

which (proposed) amended schedule was provided to the Court with this motion. 

Dated at Santa Fe, New Mexico, this 24
th

 day of May, 2016. 

Respectfully submitted: 

NEW MEXICO ENVIRONMENTAL LAW CENTER 

 

Jonathan M. Block, Eric D. Jantz, 

Douglas Meiklejohn, Jaimie Park 

1405 Luisa Street, Ste, 5 

Santa Fe, NM 87505 

(505) 989-9022, Ext. 22 

jblock@nmelc.org 

and  

Paul Hultin 

1237 1/2 Cerro Gordo Road 

Santa Fe, New Mexico 87501 

(505) 982-6227 

paul@phultin.com 

 
Attorneys for Protestants: Rosemary Amspaugh, Steve and Caryl Baron, Phyllis Bergman, Nathanael 

Brown, Ann Strader, John Campbell, Margaret Carroll, Tom Christiansen, Joanne Hilton, Beth Corwin, 

Richard and Barbara Davis, Barbara Herrington, David Holcomb, Intermountain Conservation Trust, 

Dale Kennedy, Angela Welford, Charles King, Mary Laraia, Patrick and Marlys Lesley, Julie Lynch, 

James and Marilyn Mallinson, Kathy McCoy, Peter and Kerry Molnar, Andrew Mooney, Jim and 

Marjorie Mullany, Old Sandia Park Service Cooperative, Jerry and Karen Page, Richard Ragle, Doug 

Salmi, Karen Salmi, San Pedro Creek Estates Homeowners’ Association, Carol Sanders-Reed, Rebecca 

Schnelker, Barry Silbaugh and Janet Winchester-Silbaugh, Jerry and Carolyn Simmons, Antoinette Smith, 

Robert Smith, Roger Southward, David Weaver and Frances Lusso 

mailto:jblock@nmelc.org
mailto:paul@phultin.com
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Certificate of Service 

 

 On this 24th day of May, 2016, I, Jonathan Block, caused to be served, via email and by 

filing through this Court’s electronic filing system on the below listed parties, the foregoing 

Motion for Enlargement of the Hearing Schedule with supporting exhibits: 

 

Jeffrey L. Fornaciari and Julie A. Sakura  

Hinkle Shanor LLP    

Post Office Box 2068  

Santa Fe, New Mexico 87504-2068  

(505) 982-4554  

jfornaciari@hinklelawfirm.com   

jsakura@hinklelawfirm.com    

Attorneys for Aquifer Science, LLC   

 

Kristofer Knutson and Chris L. Lindeen     

Special Assistant Attorneys General  

P.O. Box 25102  

Santa Fe, NM 87504-5102   

christopher.lindeen@state.nm.us  

kristofer.knutson@state.nm.us 

Attorneys for New Mexico State Engineer 

 

Jeffrey H. Albright and Jessica Nance 

Lewis Roca Rothgerber LLP  

201 Third Street NW, Suite 1950 

Albuquerque, NM 87102 

(505) 765-5435 

JAlbright@LRRLaw.com 

JNance@lrrlaw.com 

Attorneys for County of Bernalillo 

 

Pro se:  

Russell and Charlotte Abbink 

PO Box 909 

Sandia Park, NM 87047 

505-281-8829 

reacra@aol.com  

 

Rod and Tamra Baker 

37 Vista del Cielo 

Cedar Crest, NM 87008 

505-286-9700 

rdbaker@swcp.com  

 

Pro se, continued: 

David and Nancy Benson* 

11 Punta Linda 

Sandia Park, NM 87047 

505-286-6245 

ncbenson@q.com 

dabenson@ieee.org  

 

Ron Bohannan and Jo Elise Tabacchi 

PO Box 1500 

Sandia Park, NM 87047 

505-822-0388 

jetabacchi@gmail.com  

rpbohannan@gmail.com 

 

William and Dee Butler 

30 Canada Vista Drive 

Sandia Park, NM 87047 

505-286-2752 

butlerbd44@q.com  

 

Joseph and Kathy Cooper 

1 Los Cedros 

Sandia Park, NM 87047 

505-281-1790 

jnkcooper@q.com  

 

Darielle Dexheimer and Michael Camp 

PO Box 862 

Sandia Park, NM 87047 

505-710-8673; 505-604-6536 

ddex911@yahoo.com 

eastmike@gmail.com 

 

Susan Giambattista 

37 Punta Linda 

Sandia Park, NM 87047 

505-281-3441 

sigfly52@gmail.com  

mailto:jfornaciari@hinklelawfirm.com
mailto:jsakura@hinklelawfirm.com
mailto:christopher.lindeen@state.nm.us
mailto:kristofer.knutson@state.nm.us
mailto:JAlbright@LRRLaw.com
mailto:JNance@lrrlaw.com
mailto:reacra@aol.com
mailto:rdbaker@swcp.com
mailto:ncbenson@q.com
mailto:jetabacchi@gmail.com
mailto:rpbohannan@gmail.com
mailto:butlerbd44@q.com
mailto:jnkcooper@q.com
mailto:ddex911@yahoo.com
mailto:eastmike@gmail.com
mailto:sigfly52@gmail.com
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Pro se, continued 

Curtis Johnson 

PO Box 392 

Cedar Crest, NM 87008 

505-281-0616 

olacurt@gmail.com  

 

Clifford and Gayle Morris 

PO Box 1679 

Sandia Park, NM 87047 

505-286-1333; 505-999-0658 

nmmaddog1@yahoo.com  

 

Paul and Lorna Morrow 

65 Via Entrada 

Sandia Park, NM 87047 

505-281-0599; 505-897-6116 

lornapaul1@aol.com  

 

G. Mark Naylor and Dale Gunn 

PO Box 14175 

Albuquerque, NM  87191-4175 

505-400-4282; 505-821-3680 

dwgunn@aol.com  

naylorgm@aol.com 

 

Tina Nenoff  

19 Via Entrada 

Sandia Park , NM  87047 

505-281-4023; 505-350-0928 

tmnenof@gmail.com 

 

Erin and Jack O’Neil 

PO Box 666 

Sandia Park, NM 87047 

505-281-7882; 505-410-9363 

ejoneil@zianet.com  

 

Mark and Susan Pickering 

68 Via Entrada 

Sandia Park , NM 87047 

505-281-3145 

huntnwine@gmail.com  

 

 

 

 

 

Dan and Judith Richey 

6 Arroyo Bonito 

Sandia Park , NM 87047 

505-286-7993; 505-286-3958 

jrichey@q.com   

drichey@q.com 

 

David Thompson 

57 Via Entrada 

Sandia Park, NM 87047 

505-504-5742 

dthomp@thuntek.net 

  

Barry Wax 

PO Box 1214 

Sandia Park , NM 87047 

505-286-8838 

sabawa1@gmail.com 

 

 

 

 

 

Jonathan M. Block 

1405 Luisa Street, Ste, 5 

Santa Fe, NM 87505 

(505) 989-9022, Ext. 22 

jblock@nmelc.org 

 

mailto:olacurt@gmail.com
mailto:nmmaddog1@yahoo.com
mailto:lornapaul1@aol.com
mailto:dwgunn@aol.com
mailto:naylorgm@aol.com
mailto:tmnenof@gmail.com
mailto:ejoneil@zianet.com
mailto:huntnwine@gmail.com
mailto:jrichey@q.com
mailto:drichey@q.com
mailto:dthomp@thuntek.net
mailto:sabawa1@gmail.com
mailto:jblock@nmelc.org
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before the Office of the State Engineer. 

 4. My company, at my direction, is providing like services to the Protestants (now 

Defendants) in the de novo review of the State Engineer’s decision that is before this Court. 

 5. I have made a preliminary assessment of the model now being used by DBS&A in 

support of Aquifer Science in this appeal and the following is our professional opinion 

concerning the need for additional time to evaluate the model and impact analysis. 

	 6.	 The information required beginning our evaluation of the DBS&A groundwater 

model and associated impacts analysis arrived almost a month late.1  Court’s Rule 1-016 NMRA 

Pretrial Scheduling Order (“Scheduling Order”) issued on December 8, 2015, provided a 

deadline of April 1, 2016 for Aquifer Science to disclose expert witnesses and provide updated 

expert reports. The deadline for all other parties in this matter to disclose experts and provide 

updated reports is July 29, 2016.  DBS&A, the hydrologic contractor to Aquifer Sciences, did 

not provide all of the required data until April 28, 2016.  

 7. It is my understanding that the nature and extent of the changes to the DBS&A 

groundwater model and associated impacts analysis used before the Office of the State Engineer 

was to involve no more than a minor “tweaking” of the model based on data from a few new 

wells, and that this representation was the basis for the Court accepting the current schedule. 

 8. In fact, DBS&A, referring to the its current model and associated impacts report 

(DBS&A 2016), states: “This report replaces and supersedes all previous DBS&A expert reports 

admitted into the record during OSE Hearing No. 10-020.” (Emphasis added.) 

 9. DBS&A’s statement agrees completely with our initial review of the new 
                                                
	 1 Throughout my declaration, I rely upon the DBS&A expert report received on April 8, 2016, the 
associated DVDs and the 2 Tb hard drive containing critical documents and data received on April 28, 
2016.  See generally, DBS&A, 2016, Hydrologic Impact Analysis for Application No. S-2618 to 
Appropriate Groundwater in the Sandia Underground Water Basin. 
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DBS&A impacts report and associated groundwater model files.    

 10. DBS&A has developed a completely new model and, therefore, their report 

describes new and different impacts associated with the proposed withdrawal of groundwater. 

 11. The new model does not simulate the same geology as the old model. The new model 

contains thirteen geohydrologic units. The model presented at the OSE hearing contained sixteen 

geohydrologic units. 

 12. For the geohydrologic units in the new model that correspond to the old model, the 

hydraulic parameters of all but one corresponding unit have been changed. 

 13. There is a difference of up to 50,000% in values of hydraulic parameters of the 

geohydrologic units in the new model that correspond to geohydrologic units in the old model. 

 14. The proposed pumping is from a geohydrologic unit that is suddenly more than 5 

times as productive as it was in the old model. 

 12. The new model has a different distribution and amount of recharge. 

 13. The new model has introduced new faults that act as additional barriers to the impacts 

of the proposed pumping.  

 14. Not only are the groundwater model and the impacts report new, even the basic 

data obtained by exploratory drilling that started in 2009 has been completely reanalyzed 

resulting in new interpretations of the key aquifer parameters of hydraulic conductivity and 

storage.   

 15. The new model has been modified in part based on DBS&A’s interpretation of 

new monitoring well drilling by Bernalillo County. While the data were available to us, we did 

not know that DBS&A would base changes to their model on these new data.  
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 16. We are, therefore, now faced with having to evaluate a new analysis of the 

original drilling and testing data and new interpretations of recharge data in addition to having to 

evaluate a new impacts analysis based on a new groundwater flow model with different geology 

and hydraulic parameters. 

 17. The original deadline of July 29, 2016 plus thirty (30) days for the late delivery of 

the DBS&A reports would have been sufficient had DBS&A’s new analysis and new 

groundwater flow model been composed of minor changes (or “tweaks”) to the model and 

associated analyses.   

 18. We estimate that we need an additional ninety (90) days to evaluate the new 

groundwater model, the new impacts analysis, the new data from Bernalillo County, and the new 

interpretation of the original drilling data.   

 19. Among the additional factors that highlight the need for an enlargement of the 

current schedule by ninety (90) days is the fact that approximately one year and five months was 

required to analyze the original DBS&A model and impacts analysis in support of OSE Hearing 

No. 10-020.   

 20. The estimate of an additional ninety (90) days is underscored by the amount of 

data that DBS&A has provided with its new version of the model: We are now faced with 

analyzing 641 GB of data.  

 21. Our evaluation of this new model, new data, and new interpretations of old data is 

hampered by the lack of critical information on the model calibration process not provided by 

DBS&A, including, but not limited to: 

o Each change made to the model and the resulting model calibration statistics and the 
associated number and location of those wells that are projected to be impacted;  
 

o A list of differences between the new model and the old model presented at the OSE 
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Hearing No. 10-020;  
 
o Maps of calibration error for each calibration run. 

 22. On April 25, 2016, Mr. Blandford of DBS&A stated in an email communication 

that none of this information is available.  That means, in the absence of this critical data and 

information, EnviroLogic, Inc., will have to re-create this information based on the files found in 

the 641 GB data provided to us.  

 23. The analysis of these new data is compounded by the fact that DBS&A uses a 

non-standard version of the USGS MODFLOW computer code. Almost all ground water flow 

modelers use the USGS MODFLOW that is contained within a variety of user-friendly shells.  

DBS&A uses MODFLOW Surfact, a code that EnviroLogic, Inc., does not currently own. 

Previously, EnviroLogic Inc. was tasked with evaluating fewer model input and output files and 

accomplished this by writing special software to convert individual MODFLOW Surface files 

into a format suitable for use in the software EnviroLogic, Inc. uses. Now there are too many 

files for such an approach. Therefore EnviroLogic Inc. is now faced with purchasing 

MODFLOW Surfact and becoming familiar with this new code.  

 24. DBS&A has also now used the Leapfrog Hydro code to generate a MODFOW 

Surfact model grid from geologic data. EnviroLogic Inc. will also have to purchase this code and 

become familiar with it to be able to evaluate the veracity of the new model grid.  

  

 25. For the reasons set forth above, it is my considered opinion that a competent 

professional analysis of the DBS&A model and impact report cannot be completed within the 

existing schedule and requires an additional ninety (90) days to complete this work.  
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 I, Paul Davis, affirm, subject to the penalty of perjury under the laws of the State of New 

Mexico, that the foregoing declaration is true.  

 On this 20th day of May, 2016                        
                     Paul A. Davis 
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 6. I have made a preliminary assessment of the model now being used by DBS&A in 

support of Aquifer Science in this appeal and the following is my professional opinion 

concerning the need for additional time to evaluate the model and impact analysis. 

 7. Based what I was told concerning presentations at the scheduling conference and 

my reading of the language in the scheduling order, it is my understanding that the nature and 

extent of the changes to the DBS&A groundwater model and associated impacts analysis used 

previously before the Office of the State Engineer was to involve no more than a “tweaking” of 

the model based upon data from some new wells, updated monitoring and other related 

hydrologic data, and that this representation was the basis for the Protestants’ and Bernalillo 

County’s attorneys and the Court accepting the language in the current scheduling order. 

 8. In fact, DBS&A, referring to its current model and associated impacts report 

(DBS&A 2016), states: “This report replaces and supersedes all previous DBS&A expert reports 

admitted into the record during OSE Hearing No. 10-020.” (Emphasis added.) 

 9. The modified DBS&A model represents substantial changes relative to the prior 

model, including new interpretation of previously available data, changes to the model grid, 

boundaries, geologic structure, hydraulic properties, recharge, calibration, impact projections and 

proposed remedies. 

 10.  The extensive changes made to the DBS&A model and its related impacts 

assessment far exceed the level of changes described in the Pretrial Scheduling Order as 

“updated and refined.”  [Pretrial Scheduling Order D-202-CV-2014-07209, Item 4, dated 

12/8/2015].  

 11.  I have reviewed Paul Davis’s Declaration in Support of Enlargement of Time, I 

share his view that a competent professional analysis of the DBS&A model and impact report 
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cannot be completed within the existing schedule and requires an additional ninety (90) days to 

complete this work.  Given the approximately eighteen (18) months spent by Aquifer Science’s 

experts at DBS&A in developing the superseding model and impact projections, a schedule 

extension of 90 days is conservative and entirely justified. 

 12. My analysis and testimony will depend in part upon utilization of a properly 

constructed and calibrated groundwater model to be developed by Mr. Davis, and as such he and 

I need to work according to a common schedule extension. 

 13.  Additionally, my personal work schedule has been affected by a summons to jury 

duty, which covers the period of April 4 to August 3, 2016.  This obligation has already had an 

impact upon my availability to develop our expert report in this case, and parts of the remaining 

time are at risk for further jury obligations.  In addition to the reasons set forth above, a 90-day 

extension in the trial schedule should also suffice to accommodate this unanticipated and 

unscheduled interruption in my work schedule. 

 I, Reid Bandeen, affirm, subject to the penalty of perjury under the laws of the State of 

New Mexico, that the foregoing it true.  

  On this 20th day of May, 2016               

                              Reid F. Bandeen 

 

 


